The growing popularity of free and open source software (hereinafter
Introduction
The growing popularity of free and open source software (hereinafter 'FOSS') and the equally significant growth in the number of software patents give rise to the question of whether both models can live in peace, side by side, or does the latter pose a threat to the former. The focal point of this paper is the scope of patent protection to software products 2 in EPC countries 3 . But before one ventures into the realms of patent law, it may be useful to recall why is it that software patents are of significant interest to the FOSS community. Modern computer programs are complex. They are developed incrementally where each software generation builds upon the previous one. Avoiding an inefficient re-invention of the wheel, programmers are typically combining thousands of different programs and algorithms in an innovative manner in order to produce the requisite final product. Here is where software patents become relevant. If a large number of those fundamental building blocks are unusable due to patent protection, a type of a 'tragedy of the anticommons' emerges. In other words, integrating all those programs and algorithms may involve the use of patented products or processes. Hence, developers that may reasonably rely on FOSS licenses to incorporate the licensed software into their programs may later on realize that their actions amount to patent infringement. It is not surprising, therefore, that FOSS proponents are concerned that the possibility of these looming patents may have a chilling effect on the development and adoption of FOSS products. 4 The question is therefore whether some of the aforementioned building blocks could be locked away under proprietary patent locks and keys.
How it all started: A snapshot of the U.S. position
As far as sheer numbers are concerned, the answer appears to be positive. By 2007, the United States Patent and Trademark Office had already granted 200,000 patents that may be termed as software patents 5 , and it continues to issue such patents at a rate of 20,000 per year. 6 In the FOSS context, one study found that Linux operating system potentially infringes 283 software patents. 7 Thus, the software-related legal landscape is already peppered with various patents and appears to get more congested by the day. In order to assess whether software patents pose a threat to the FOSS model it is necessary to examine the nature of such patents and the circumstances under which they may be granted. The answer, of course, is jurisdiction-dependent. It is the latter issue 2 As discussed below, a more appropriate terminology in the European context is 'computer implemented' inventions. 3 Patent law is not harmonised across the European Union. Thus, mentions in this paper to patentability in Europe refer to European Patent Organisation (EPO), which is an intergovernmental organisation that was set up on 7 October 1977 on the basis of the European Patent Convention (EPC) signed in Munich in 1973. that stands at the centre of this paper and in particular software patentability in Europe.
Software patents have proliferated in the last twenty years. The trend started in the United States. It was the Supreme Court of the United States that first grappled with the issue of patentability of software related inventions in a series of three landmark cases. 8 While it is a long established principle that a pure mathematical algorithm cannot be patented, 9 it is less clear how far one needs to move away from the realms of the mere abstract in order to render the subject matter of a patent application patentable. Recently, and after much anticipation, the Supreme Court of the United States has struck down the 'machine-or-transformation' test, established by the majority of the Court of Appeal of the Federal Circuit in re Bilski, as the sole test of software patentability. 10 The Supreme Court returned the 'machine-or-transformation' test to its original status as a 'useful and important clue, an investigative tool' for establishing eligibility. Hence, it is now clear that software methods as well as business methods are eligible for patent protection in the U.S., as long as the claims are drafted so that the claimed subject matter cannot be said to be purely abstract. Of course, an applicant still has to satisfy the requirements for novelty and non-obviousness.
Thus, at least as far as the U.S. is concerned, software patents are a fact of life that the industry, including the FOSS community, must learn to live with. But how did we get to this stage? Why does the industry wilfully shackle itself in this manner? After all it is not only FOSS friendly entities that bear the consequences. Viewed today, these statements are difficult to reconcile with the above companies' patent enforcement policy.
The reasons for this sudden change of heart are multiple. Initially, the great run to patent law started after U.S. courts begun to erode the scope of protection available to computer programs under copyright law in the early nineties. Thus, for example, in Computer Associates v. Altai the court restricted the scope of protection available to computer programs under the AbstractionFiltration-Comparison test. 13 A couple of years later, the court in Lotus v. Borland suggested that the available scope of protection should be trimmed even further as the initial inquiry of a court in cases involving copyright infringement of computer programs must be whether the subject matter taken amounts to idea, procedure, process, system or method of operation.
14 As various software companies flocked to the USPTO, other software companies found it more and more difficult to remain passive. Thus, it can be said that many of the parties seeking patent protection nowadays are doing so for reasons that have little in common with the objectives and public policy considerations underlying patent law. 15 To name but a few, nowadays patent protection is often sought for reasons such as attracting investors -by indicating that the company is a significant technological player, 16 as a defense strategy -being able to cross license patents with other market player 17 and participation in a patent pooling model.
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Whatever the reasons for obtaining such patents might be, as HP's Vice President of Linux, Martin Fink, has said: ""[a]t the end of the day, software patents are a way of life. To ignore them is a little bit naive." 19 Whether we like it or not, the software community must learn to deal with the availability software patents in the U.S.
But are software patents 'a way of life' in Europe too? Can one obtain a 'software patent' in Europe in a manner similar to that available in the U.S.? It is a common wisdom that the situation in Europe is not similar to that in the U.S., in that it is more difficult to obtain patent protection over software products in Europe. But what exactly does that mean? Is it possible for one to obtain a patent for a software product in Europe and if so, under which circumstances?
EPC: Legislative Framework
Prior to my examination of European jurisprudence regarding patent protection for software products, it should be noted that patent law is not harmonized at European Union level. 20 Thus, references in this paper to European patent law or European jurisprudence are not made in a European Union context. Although the European Commission sought in the past to harmonized patent law within European Union with respect to software patents, this attempt was overwhelmingly rejected by the European Parliament in 6 th July, 2005. 21 Although EU harmonization in this context may return in the future to the public agenda under initiatives such as Community Patent or the European Patent Litigation Agreement (EPLA), this paper addresses the question of patentability of software products under the present legislative framework; i.e. the European Patent Convention (EPC). The EPC is an intergovernmental treaty that is independent of the European Union; its members extend beyond membership of the EU. 22 The EPC is mainly concerned with granting European Patents. 23 This was facilitated by the establishment of the European Patent Office (EPO). When the EPC was formulated it was decided that in order to have an effective granting process it was also necessary to harmonise the basic national rules of patent law; i.e. rules regarding patentability and validity. Thus, rules concerning patentablity and validity are harmonised both at EPO and national law levels. On the other hand, rules concerning issues such as infringement, enforcement, renewal, revocation and litigation are governed by national law. It is noteworthy that the EPC being independent of the EU also means that decisions of EPO Boards of Appeal are not, strictly speaking, binding on national courts but could be described as being of highly persuasive authority.
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Software patents and computer programs 'as such'
'Software patents' is a term best avoided in the context of patentability of computer programs in Europe. For reasons discussed below it is suggested that 'computer implemented inventions' is a more appropriate term. In order to obtain a patent, an applicant is required to establish that: (a) the claimed subject matter relates to an invention, 25 (b) the said invention is novel, 26 (c) it involves an inventive step 27 and, (d) has an industrial application. 28 Article 52 deals with patentable inventions. Inter alia, it provides a list of 'non-inventions', i.e. a list of subject matter that are to be considered as falling outside its definition of 'invention' and hence non-patentable. Thus, an application claiming a subject matter that falls under the scope of the non-invention list is not patentable and no enquiry as to its novelty, inventive step or industrial application needs to be carried out. Article 52(2) states, inter alia, 29 that "mathematical methods …, schemes, rules and methods for performing mental acts, playing games or doing business, programs for computers and the presentation of information" are not to be considered as inventions. However, Article 52(3) provided that the list of excluded subject matter provided for in Article 52(2) is so excluded only to the extent the excluded thing is claimed 'as such'.
It is suggested that it is the aforementioned text of the EPC that gives rise to the ongoing uncertainty of the scope of the exclusion from patentability of computer programs. The meaning of 'as such' in the context of computer programs has been anyone's guess during the past two decades. The ensuing uncertainty has been illustrated by a series of decisions of different EPO Boards of Appeal, a referral to the Enlarged Board of Appeal by the President of the EPO, as well as by a number UK court decisions seeking to apply the UK equivalent of Article 52. Not only were those English decisions irreconcilable with those of the EPO, but to a certain extent the said EPO decisions appeared to be irreconcilable with one another.
Computer-implemented inventions
It is clear from the text of Article 52 that computer programs 'as such' cannot be claimed in a patent application. Thus, a claim to a computer program in the narrow sense of the word, e.g. which literally claims computer executable instructions or an executable software module clearly falls under the exception of Article 52(3). However, things become less clear where claims are not literally formulated as aforementioned, but are rather directed to computer systems, computerimplemented methods, computer program products and the storing of computer programs. It should be noted that the underlying method of performing the latter type of claims is often identical to that of performing the former one. Rather than using 'computer programs' or 'software', for the purpose of clarity 'computer-implemented' inventions is used as a term to encompass inventions the implementation of which involves the use of a computer, computer network, or other programmable apparatus, with features realized wholly or partially by means of a computer program. Thus, the main question is when does an application for a computerimplemented invention relate to a computer program "as such", thus becoming a 'non-invention' under Article 52 30 ?
The starting point of the present discussion is the Technical Board of Appeal landmark decision in Vicom. 31 The case concerned claims to a method of digitally processing images and to an apparatus, which may be a general-purpose computer, for carrying out that method. The Technical Board of Appeal stipulated that an invention is patentable if it satisfies the normal requirements for patentability under the EPC and should not be prejudiced against simply because its implementation required modern technical means in the form of a computer program. The Board then stated: "decisive is what technical contribution (emphasis added) the invention as defined in the claim when considered as a whole makes to the known art." This later became known as the 'technical contribution approach'. According to this approach, when examining a patent application in this context, one should disregard the form or kind of claim and concentrate on its content in order to identify the real contribution which the subject-matter claimed, considered as a whole, adds to the known art. If this contribution is not of a technical character (i.e. if it falls 30 However, this is not the only relevant question; the claimed invention's 'technical character' is of significant importance as well. 31 Vicom (1986) T208/84, [1987] OJ14. exclusively within one of the excluded areas 32 ), there is no invention within the meaning of Article 52(1).
The first step of departure from the so-called technical contribution approach was in T1173/97. In this case the examining division found that there was an 'invention' and was prepared to grant a patent in respect of claims that were accepted under Vicom's technical contribution approach, since the application manifested technical contribution. However, the application at stake also included claims directed not to the system as a whole or a method of operating the system as a whole, but to a program, in two forms, as follows: Rather than looking for a technical contribution to the state of the art as in Vicom, the board stated that computer programs must be considered as patentable inventions where they have a technical character. This 'technical character' or 'technical effect' should be understood as a further technical effect in that it goes beyond the normal technical effect that is inherent to a software-hardware environment. The board emphasized that in this context it made no difference whether or not the program was claimed by itself or as part of a system. Thus, it was not the wording of the claims that matter but rather their content. According to the board, when examining the content of an application for a 'technical effect', the inquiry should be conducted independently of the prior art. Thus, the so called further technical effect does not have to be novel.
The abandonment of the 'contribution approach' was further elucidated in the subsequent Pension Benefit Systems decision. 33 In that case, the objection raised by the European Patent Office was that the claims in the application related to a computerized method of doing business, a category excluded from patentability under Article 52 of the EPC. The examination division maintained that, since the contribution that the claimed subject-matter made to the known art was solely within the 'business' field, the contribution is to be regarded as non-technical and the application should be refused on the basis that the claimed subject matter did not constitute an invention. In the Technical Board of Appeal's view, the 'contributions approach' confused the requirement of 'invention' with the requirements of 'novelty' and 'inventive step', since it looked at the contribution made by the invention to the prior art. According to the board, an inquiry in relation to the state of the art has no place in an examination under Article 52 and should be conducted only with relation to an examination for novelty and inventive step. Thus, the board held that an apparatus (i.e. a computer loaded with the program) for carrying out an activity excluded as such from patentability by Articles 52(2) and (3) EPC was not, in itself, excluded from patentability under Article 52. 34 However, that decision did not extend the same logic to methods employing technical means. While the apparatus claims were held to comply with the requirements of Article 52, the corresponding method claims were held not to employ technical means and thus fall foul of Article 52. It should be noted that the apparatus claims in Pension Benefits did not get far. The board in Pension Benefits held that ultimately the application was bound to fail under Article 56 for lacking inventive step since the contribution it made to the known art (i.e. to the field of 'doing business') lay solely within an excluded field. Thus, the board held that where the contribution is made exclusively within an excluded field, then by definition it does not possess a technical character. Where a feature of a claim does not have a technical character or a technical effect, it is deemed to be within the knowledge of the skilled person for the purpose of assessment under Articles 54 and 56.
The decision of the board in Pension Benefits on the non-compliance of the methods claims with the requirements of Article 52 was explicitly rejected by the decision of the board in Hitachi 35 . Thus, in Hitachi the technical board of appeal followed the board's decision in Pension Benefits on the apparatus claims but rejected it on the method claims. The board held that claims involving technical means were not excluded from patentability under Article 52. It followed that claims directed to a method of operating a computer involved a computer, which is a physical object of technical nature, and thus could not be excluded from patentability as non-inventions.
The decision in Microsoft 36 extended this logic even further. In this case the board held that claims to a program ('computer executable instructions') on a computer readable medium also avoided Article 52 exclusion. The board reasoned that the subject matter of the contested claim had a technical character since it related to a computer readable medium, which is a technical product involving a carrier. Thus, while T1173/97 suggested that it was not the wording of the claims that matter but rather their content, Microsoft clearly stands for the proposition that in order to avoid Article 52 exclusion, an applicant merely needs to make sure that claims to computer programs 37 should be drafted so as to explicitly mention the use of computer or computer readable storage medium. Since a computer or a carrier is a 'technical product', the application would manifest the requisite technical effect in order to avoid Article 52 exclusion. Similarly to the approach taken in Pension Benefit and followed in Hitachi, the technical Board in Microsoft shifted the focus of it examination to the assessment for inventive step. Thus, while any technical means was sufficient to overcome the exclusion of Article 52, a 'further' technical means was still required for the assessment for inventive step. It is features of the claims that contribute to the 'further' technical character of the claimed subject matter that are taken into account for the assessment of inventive step. Since on the fact of the case the Technical board found that such further technical effect was present and non-obvious, the appeal was allowed.
The approach taken by the technical board in Microsoft has not been challenged by any 34 Since the board held that the apparatus in question was not a computer program nor a method of doing business 'as such', it was an 'invention' within the meaning of Article 52(1). 35 T258/03. 36 T424/03. 37 As mentioned, claims to computer programs in the narrow sense of the word are excluded from patentability under Article 52. subsequent decision and may be considered as representing the present legal position in the EPO.
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Subsequent decisions further elucidated and developed this approach. In Duns 39 the technical board of appeal concluded that some features of a claim which, when considered alone, might fall under the exclusion of Article 52, could nevertheless be taken into account for the assessment of inventive step.
A shift in focus of assessment of patentability of 'computer implemented inventions': Art. 56
As we have seen, computer implemented inventions find it relatively straightforward to pass the patentability hurdle of Article 52 under the currently prevalent approach of the EPO boards of appeal. Indeed, according to this approach any technical means will do in order to render a claimed subject matter 'an invention' and thus comply with the requirements of Article 52; 40 it is not surprising therefore that many refer to the said approach as the "any hardware" or "any technical means" approach. 41 This, however, does not mean that such inventions are easily patentable and that the area in which the contribution made to the state of the art is of no relevance. This factor is still of crucial importance to the invention's patentability. But under the 'any hardware' approach, the said factor is now evaluated under the assessment for inventive step. As mentioned, features that lay exclusively in an excluded field are not considered as having a technical effect, while features that are held to be not within an excluded field may have a technical effect and could therefore be taken into consideration when assessing inventive step. However, it should be noted that the former type of features may still have a role to play under an inventive step assessment.
This was made clear in Duns,
42 where the technical board of appeal was required to assess the patentability of an application, the main request of which concerned a method for estimating sales activity of a product at sales outlets. The board explained that when examining patentability of an invention in respect of a claim, the claim must be construed to determine the technical features of the invention, i.e. the features which contribute to the technical character of the invention. Although it is legitimate to have a mix of technical and non-technical features appearing in a claim, the board noted that novelty and inventive step can be based only on technical features, which thus have to be clearly defined in the claim. The board stated that non-technical features, to the extent that they do not interact with the technical subject matter of the claim for solving a technical problem, 43 i.e. non-technical features "as such", do not provide a technical contribution to the prior art and are thus to be ignored in assessing novelty and inventive step. However, according to the board, such non-technical features may nevertheless be used for the purpose of the problem-and-solution approach that was developed as a test for whether an invention meets the 38 See G3/08, 10.8.2 39 T154/04 (OJ EPO 2008, 46) 40 This is so since Article 52(2) EPC does not exclude from patentability any subject matter or activity having technical character, even if it is related to the items listed in this provision since these items are only excluded "as such". 41 See, G3/08, 10.6 42 Supra, 39. 43 The general approach in the EPO for assessing inventive step being the 'problem and solution' approach. requirement of inventive step, where the problem must be a technical problem.
Defining the technical problem without referring to non-technical features, however, may be difficult where the actual novel and inventive concept making up the core of the claimed invention resides outside any technological field, as it is frequently the case with computer-implemented inventions. Thus, defining the problem without referring to this non-technical part of the invention, if at all possible, will generally result either in an unintelligible vestigial definition, or in an contrived statement that does not adequately reflect the real technical contribution provided to the prior art. 44 The Board therefore allowed the "aim to be achieved in a non-technical field to appear in the formulation of the problem as part of the framework of the technical problem that is to be solved."
45 Nevertheless, it is clear that without an inventive technical contribution to the state of the art, technical being in the realms outside the excluded fields as defined under Article 52, an invention may not be patentable. Thus, the crux of the matter in such applications is whether the invention in question manifests a non-obvious technical contribution to the state of the art. A contribution that falls squarely within an excluded field is not 'technical' and its obviousness is therefore of no relevance. This is clearly different from the position under U.S. law, where the 'non-obviousness' of an invention may reside in what may be termed as non-technical under EPO jurisprudence but may nevertheless render the invention in question patentable under U.S. law.
It follows that in the heart of the question of patentability of computer implemented invention in the EPO lies the concept of technicality, whether referred to as 'technical effect' or 'technical character'. But what does one mean when referring to 'technical' in this context? It is clear that the usual interaction between software and hardware is of technical nature. This, indeed, is taken into account when rendering the claimed subject matter 'an invention' under Article 52. It will also be taken into account when carrying out an assessment under Article 56. However, if no further technical feature could be identified, such technical features would quite clearly be obvious to the skilled person as they form part of the common general knowledge in this field. 46 Thus, a technical means that goes over and above the abovementioned usual interaction between hardware and software is needed in order to render an invention patentable. This raises the question of which types of claim features may possess such technical nature. Unfortunately, to date the EPO boards of appeal always refrained from providing a definition to the term technical, even in the form of general guidelines. The same position appears to apply to the assessment of the activity of programming. While it is clear that every instance of programming involves technical considerations since it is concerned with defining a method that could be carried out by a machine, this in itself is not enough to establish that the program that results from the said programming has a technical character. Again, something additional is needed; it should be demonstrated that the programmer had technical considerations beyond merely finding a programming algorithm to carry out the requisite procedure.
44 Supra 39, para 16. 45 Ibid. 46 The skilled person is skilled in the field of information technology, aware of common general knowledge in information technology and having no knowledge of non-technical fields.
In the meantime in England…
English Courts have been grappling with early inconsistent EPO case law for most of the past decade. In this context one must bear in mind that decisions of the EPO boards of appeal are not binding on national courts of EPC countries but are merely persuasive. The first English case that reviewed the EPO trilogy of decisions discussed above, highlighting the difficulties in reconciling them with each other as well as with Vicom, was Aerotel. 47 In this case, the Court of Appeal examined the said EPO decisions, identifying a clear inconsistency between their different approaches. Describing the Pension Benefit and Hitachi approaches as 'The Lord Giveth, the Lord Taketh away', the Court of Appeal explained: 'the giving is the passing of Art. 52(2), the taking away being the device of treating the excluded matter as known '. 48 In contrast, the Microsoft/Data Transfer approach was described as 'the Lord Giveth but the Lord Doth not Always Taketh away'. 49 The Court also emphasized that none of the trilogy decisons was reconcilable with Vicom and its technical contribution approach. The Court acknowledged the need to maintain a harmonized position within the EPC countries and vis -a`-vis the EPO Boards of Appeal. However, it felt that that as there was uncertainty as to which approach prevailed within the EPO itself, it should follow the long standing approach of the English courts-the technical contribution approach, as established in Vicom and endorsed by the Court of Appeal in Merrill Lynch 50 and Re Gale. 51 The court emphasized its willingness to reconsider its position only in the event of the Enlarged Board of Appeal ruling on the issue and laying the uncertainty within the EPO to rest. It is yet to be seen whether the recent refusal of the Enlarged Board of Appeal to consider the questions referred to it by the then President of the EPO due to lack of inconsistency in the caselaw of the boards of appeal would satisfy the English Court of Appeal that the EPO boards of appeal now speak with one voice on the matter.
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Unsurprisingly, subsequent English High Court decisions appeared to follow the same footpath.
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The technical contribution approach got further support when the Court of Appeal revisited the aforementioned issues in Symbian. 54 Similarly to its decision in Aerotel, the court reviewed previous English authorities as well as decisions of the EPO boards of appeal and unsurprisingly concluded that English courts are still bound to adhere to the technical contribution approach for assessment under Article 52, while it appeared that the EPO had abandon that approach and now allows virtually any application involving a computer program to pass the test of Article 52, simply due to the technicality inherent in the interaction between a program and a computer onto which it is loaded. However, using a more conciliatory tone than in Aerotel, the court opined that the important thing was that both approaches sought to identify a technical contribution. It is true that whether one examines an application for technical contribution under Article 52 or Article 56 may lead to the same outcome as an application that may be refused by an English court for being a non-invention due to lack of technical features that go beyond these which are inherent in a computer-software environment should, in principle, be refused by an EPO board of appeal for lack of inventive step under Article 56. This conclusion, however, may be valid if one assumes that what may constitute a technical feature before an EPO board of appeal for the purpose of Article 56 is also likely to amount to technical contribution before an English court when examining a case under Article 52. It is arguable whether that is indeed the case.
The amorphous nature of 'technical character'
The elusive 'further' or 'additional' requisite technical effect appears to be assessed on a case by case basis rather than by reference to an established set of principles and guidelines. We know that there is no general definition to what constitutes 'technical' and we also know that there are clearly grey areas where it would be difficult to anticipate whether such technical effect is present. Can any lessons nevertheless be learned from the case law of the EPO boards of appeal regarding 'technical character'?
A review of the many instances in which the boards of appeal found computer implemented inventions to have or not to have a technical character and thus manifest an inventive step is beyond the scope of this paper and in any event would be a little benefit as such decisions are limited to their particular facts. However, a number of helpful observations can be made in the context of computer implemented inventions. It appears that the term 'technical' may include features such as the processing of physical data parameters or control values of an industrial process, physical features of an entity (e.g. memory ports) and perhaps most relevant for the FOSS community, processing which affects the way a computer operates (e.g. saving memory, increased speed, security of a process, the rate of data transfer etc'). There are, however, considerable gr ey areas and the outcome of many applications for computer implemented inventions is far from certain.
A favourite example of the author of this paper to the uncertainty concerning the outcome of applications for computer implemented inventions in this context is a fairly recent but scarcely cited decision of the technical board of appeal in Circuit simulation/Infineon Technologies. 56 The application at stake concerned a computer implemented simulation or modelling method for testing the performance of an integrated circuit under the influence of a 1/f noise. It was based on a mathematical formula that generated random numbers that produced an exact 1/f noise into the simulation. The claimed method required shorter computing time and less storage space in designing integrated circuits. The claimed method accordingly made it possible to simulate noisy circuits on smaller computer systems, which were previously not powerful enough for that purpose, and to simulate large circuits, which previously could not have been simulated on any 56 T1227/05. computer system whatsoever. In addition to claiming the method, the application contained claims for a computer program executing the method, a data medium holding the program, and a computer system on which the program was loaded. Unsurprisingly the board of appeal overturned the examining division decision to refuse the application on the ground that the simulation method claimed in it constituted a mental act or a mathematical method as such and was thus excluded from patentability under Article 52(2) as a non-invention. More interestingly though were the board's findings regarding the assessment for inventive step. It is noteworthy that the claimed method did not improve or affected the internal operation of a computer per se. As mentioned, at the heart of the application was an algorithm that made the simulation of an integrated circuit's design more effective. Thus, in essence, the claimed method consisted of a mathematical formula implemented in a computer program for simulating noise-affected circuits. The only thing that the claimed method produced was data, which was employed at a later stage, separately from the claimed method, in the physical activity of integrated circuit fabrication. Hence, the relevant industrial process, i.e. the fabrication of integrated circuits, was not part of the claimed method and was carried out at a different time and quite often at a different location from the simulation stage. Nevertheless, since according to the board of appeal the claimed method was a practical and practice-oriented part of the electrical engineer toolkit, rather than being a purely mathematical theory or a mental act, all steps relevant to the circuit simulation, including the mathematically expressed claim features, contributed to the technical character of the claimed subject matter. Thus, having the requisite technical effect, the said features were taken into consideration when assessing the invention for inventive step and resulted in the board's finding that the invention at stake manifested inventive step.
A careful examination of the board's decision reveals what might have been one of the main reasons for the board's finding: a public policy based analysis of the market for integrated circuits! Thus, analysing the present state of technology and needs of the twenty first century engineer, the board noted that an increasing number of fields in the engineering science use numerical simulation methods as a cost-effective alternative to expensive experimental investigations, which consume significant time and personal resources. In many industrial fields numerical simulation methods evolved to be a key technology and should, therefore, be eligible for protection. Accordingly, in the case before it, the Board held that the claimed simulation method must be regarded as a modern technical method, which forms an essential part of the fabrication process and precedes actual production as an intermediary step. In the light of the manner in which the industry is developing, the final implementation of the simulation outcome and the actual manufacturing process involves very little innovative effort if any at all. Furthermore, the Board pointed out that nowadays the development and production stages of integrated circuits are increasingly separated, materially and geographically, in a globally distributed industry. For these reasons, a simulation method should not be denied patent protection merely because it does not involve a physical stage.
It is suggested that this decision is a vivid example of the amorphous nature of the concept of technical character and the uncertainty which surrounds it. In this instance it enabled the board to engage in judicial activism where it explicitly identified what it deemed to be a need of the relevant industry and tailored its definition of what constitutes a technical character accordingly.
Summation
While it is true that software patents are more prolific in the US, it is clearly wrong to assume that no such patents exist or could be granted in Europe due to the effect of Article 52(2) EPC. Although referred to as 'computer implemented' inventions rather than software patents, it has been demonstrated that in certain circumstances software features, which may cover aspects of FOSS development projects, are eligible for patent protection in Europe. The exact scope of such instances ultimately hinges on the specificities of the software in a given FOSS project and the meaning the court or board chooses to inject into the term 'technical' in each case. What is certain though is that it is not only the US patent regime that the FOSS community should be concerned with; when looking over one's shoulder, it may also prove wise to check what is brewing at the corridors of the EPO in Munich.
